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ARGUMENT IN BEHALF OF THE MISSIONARY STATION 
OF “ST. JAMES,” AT VANCOUVER. 


To THE SURVEYOR GENERAL OF WASHINGTON TERRITORY: 


The Roman Catholic Missionary Station of St. James founds its 
claim to six hundred and forty acres of land at Vancouver, upon a 
provision in the first section of the act of Congress. entitled * An 
Act to establish the territorial government of Oregon,” approved 
August 14, 1848. 

The language of that proviso is: “ That the title to the land, not 
exceeding six hundred and forty acres, now occupied as Missionary 
Stations among the Indian tribes in said territory, together with 
-the improvements thereon, be confirmed and established in the 
several religious Societies to which said Missionary Stations re- 
spectively belong.” 

The territory, for which a temporary government was provided 
by the act referred to, included all of the present State of Oregon * 
and the Territory of Washington. 

A general view of the origin and progress of the “ Station,” is 
presented in the “statement”? made by Bishop Blanchet, which 
has been filed in your office, in compliance with instructions under 
date August 18, 1858, from the General Land Office to the Sur- 
veyor General of Oregon, to which statement reference is hereby 


had. 


The primary question to be determined is— 


Was there on the 14th of August, A. D. 1848, upon the 


lands claimed, a living Missionary Station ? i 


To arrive at its correct solution, it will be requisite to consider 
the facts attending the origin and progress:of the Mission Station 
of St. James. 

Exhibits (A and B) (App., A) attached to the deposition of Areh- 
bishop Blanchet, indicate that as early as the year 1835, the country 
between the Rocky Mountains and the Pacific Ocean, had attrasted 
the attention of the Catholic clergy as a needy, but fruitful field for 
Missionary enterprise and religious labor. It was not, however, 
until 1888 that the Catholic Bishop of Quebec, whose diocese in- 
cluded all the then wilderness to the westward of the Rocky Moun- 
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ins, to which Great Britain laid claim, dispatched two Catholic 

ests, the Rev. F. N. Blanchet and the Rev. Modeste Demers, to 
occupy and toil as Missiouarivs among the Indian tribes inhabiting 
that mighty expanse of country. 

Rev. Mr. Blanchet and his co-laborer arrived at Vancouver on 
the 24th of November, A. D. 1838, as appears by their affidavits 
and the depositions of Archbisl op Blanchet and Judge Petrain. 

Exhibit (C) (App, B) annexed to the deposition of the Arch- 
bishop, ae the leading features of their enterprise, as 
assigned by their superior, the Bishop of Quebec, to have been “to 
draw out from barbarity and disorder the Indian nations s spread In 
that country,’ to w hich they had been deputed. 

This exhibit (C) characterizes them as Missionaries, and it con- 
clusively answers the objection most vigorously pressed against the 
allowance of the Mission claim—that Messrs. Bleinchet and Demers 
came to Oregon in the capacity of chaplains of the Hudson’s Bay 
Company. 

At the period of the artival of Messrs. Blanchet and Demers, (No- 
vember, 1838,) the Hudson's Bay Company was at the high noon 
of its power in Oregon; its trading posts dotted the w hole x country. 
Fort Vancouver was the headquarters: or great depot, where the 
Governor ar Chief Factor resided and held his semi- regal court. 
In contravention of treaty stipulations he virtually ¢ governed the 
whole country, and exercised the power to adinit or exclude there- 
from whomsoever his lordly caprice or thought of gain might dic- 
tate. Numerous Indian tribes had virtually acknowledged his 
assumed sovereignty over the land. He was a despot at tlie head 
of this division of an overgrown and arrogant association of foreign 
capitalists. 

To the headquarters of the udson’s Bay Company the two poor 
friendless Missionaries naturally betook themselves, and finding 
dwelling at Vaneouver numerous of the Klikatat tribe, there estab- 
lished the “first Station” of the Oregon Catholic Mission. Judge 
Petrain is the ouly witness, excepting the Rev. Messrs. Blanchet 

and Demers, who has deposed to being at Vancouver on the advent 
of the Missionaries and the foundation of the Station of St. James. 
No other witnesses examined pretend to bave been in Qregon at 
that time. With that far-seeing sagacity which has distinguished 
some of the principal officers ‘of the Iudson’s Bay Company, a 
kindly welcome was accorded the stranger Missionary priests, and 
facilities were extended for the successful prosecution of their ben- 
evolent commission among the untutored Red race. The pioneers 
of the Oregon Catholic Mission have ever appreciated and expressed 
their deep g gratitude for the generous aid and comfort bestowed by 
several of ae otiicers of the Hudson’s Bay Company, and partieu- 
larly by Dr. John McLaughlin and Sir George Simpson. - 

We affirm that the Missionary Station of St. James was made in 
November, 1838; that it was from thence continued to- the 14th 


- fis 


day of August, A. D. 1848; that it was.in fall existance on that 
date, and actually occupied the lands claimed; and that the same 
has been actively perpetuated to the present. In confirmation of 
this averment, we cite the affidavits of Archbishop Blanchet and 
Bishop Demers, the depositions of Judge Petrain and Archbishop 
F. N. Blanchet,.and the authenticated Register of the Mission Sta- 
tion. The declarations of the Archbishop, the Bishop, and of Judge 
Petrain are in emphatic terms, that from the inception of the Sta- 
tion in 1888 it was continued, and was in actual operation among 
the Indians at Vancouver on the 14th of August, 1848: 

The Rev. Mr. Delevand was in charge at that time, and the 
Archbishop states that that Missionary had been appointed to the 
Station in the autumn of 1847, the duties of which he discharged 
until the close of the year 1850. - : 

Judge Petrain avows he was married in the Church edifice on 
the 14th day of August, 1848; that Rev. Father Delavaud was pres- 
ent, and then was the Missionary priest of the Station; that the 
marriage ceremony was performed by Father Accolti, and-Indians 
were in attendance. (Sec auswers to interrogatories 41 and 42.) 
Even Dr. Forbes Barclay, who was introduced by the opponents of 
the Mission, in reply to direct interrogatory No. 34, states, that 
although ke does not recollect the condition of affairs in 1848, yet 
what Indians remained at Vancouver “were instructed then as before.” 

It is in proof that there were resident there at that time from three 
to five hundred Indians, although the number had been fearfully 
wasted by the advancing tide of civilization which had begun to 
flow over the country years:subsequent to the era of the establish- 
ment of the Station of St. James. (See deposition of Judge Petrain, 
interrogatories 14 and 15.) ; 

The attempt bas not been madę to show that an Indian tribe did 
not dwell at Vancouver in 1848. 

It should he borne in mind that Captain Æ. Ingalls, who has 
been the relentless opponent of the Mission claim, and whose 
implacable hostility is predominantly manifested whenever he ap- 
pears in this prosecution, so as to neutralize the intended effect of 
his efforts, did not arrive in Oregon until in May, 1849, neither did 
his clerk, Lloyd Brooke; consequently, neither their depositions nor 
the inuendoes of Captain Ingalls touch the question under con- 
sideration. , i 

The existence of a Church edifice upon the lands on the 14th of 
August, 1848, is not disputed. B 

Mr. Daniel Harvey's declaration does-not tarnish the Mission 
claim. He came to the country in the spring of 1844, was a ser- 
vant of the Hudson’s Bay Company, resided about seven miles 
from Fort Vancouver, until 1849, when he removed to Oregon 
City—“never heard of St. James Mission until the day prior to 
giving his deposition ”’—swears ynqualifiedly, “there was no Mis- 
sionary Station among the Indian tribes in 1848, occupied as 
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such to his knowledge, at Vancouver, or its vicinity.” His tes- 
timony should be taken eum grano salis, inasmuch as there . 
is undoubted evidence by several of the witnesses of the con- 
testants of the Church edifice in 1848, which he also adinits, and 
by reason of his acknowledgment that he was but seldom at the 
post, (Fort Vancouver;) “that he was not acquainted with any of 
the Catholic elergy;” that but once did he attend the Catholic 
Church, and “never gave much attention to what the priests were 
doing there.” l f , 

It is by such means that the| endeavor is made to convinee that 
a mission Station, within the meaning of the law, did not exist on 
the 14th of August, 1848. Earvey’s respouse to cross-interroga- 
tory No. 18, renders it evident that he did not know that Indians 
did not attend Church, and receive daily instructions; and when 
he swears that members and servants of the Hudson's Bay Com- 
pany were observants of the service of the Church, it wag not 
from any personal knowledge, but simply from hearsay. How 
this individual, who but once in the period of eight years wit- 
nessed any of the services in the Church building, can aid the 
cause of the contestants, which is so dear to his heart, is beyond 
our aseertainment. 

Tt wil) be noted, while to interrogatory No 4 he says he first 
heard of the Mission “yesterday,” that in response to interroga- 
tory No. 19, he declares he heard, in 1852, of some priest setting 
up a claim to the land as a Mission claim. 

Dr, Barclay, whose deposition purports to have been taken in 
behalf of the parties opposed to the claim of the Mission of St. 
James, “came to Vancouver in March, 1840, and remained until 
April, 1850; was a servant of the Hudson’s Bay Company; did 
not know of any Mission by auy name, but during the period 
of his service knew certain priests to have been there, to wit: 
Archbishop Blanchet, Bishop Demers, Rev. Messrs. Langlois, Bolduc, 
Delevaud, Devos, Nobile, Accolti, De Smet, occasionally Father 
Lebas, and there were some others en route to the upper country, 
whose names he had forgotten. Unquestionably considerable 
emphasis will be laid upon his statements by those who produeed 
him. In a careful scrutiny of bis deposition, sufficient will ap- 
pear, unsupported by auy -other testimony, to substantiate the 
poiut that a Mission Station did occupy the lands throughout the 
the year of the passage by Congress of the act providing for thè 
Territorial Government of Oregon. In interrogatory No. 17, he 
states that Mr. Delevaud was at Vancouver as priest in August, 
1848. To cross-interrogatory No. 9, “there was always some 
priest there.” He admits the church edifice stood upon the lands 
in 1848, and to cross-interrogatory, No, 80 he never knew it to be 
used for any other than religious purposes. The answers to cross- 
interrogatories Nos. 31, 82, 83,. and 34, disclose that there were 
usually numbers of Indians at Vancouver; that others congregated 
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‘there frora remote localities; that the priests. were wont to ad- 
minister instruction and, the rites of religion to all the Indians 
about, or‘-who came to Vancouver, Who expressed a desire to be 
‘instructed, and he presumed, they were instructed in August, 1848, 
the same as before. All this assuredly is eminently pertinent to 
the subject under consideration, and irrefragibly attests the entity 
of every essential of a Missionary Statioti at the date of the erant 
by Congress, a =. 

F. H. Ramsay was not interrogated relative to the Mission. 

W. H. Dillon alludes to the church building, but does not pretend 
to have been at all conversant with: the condition of affaii's at any 
time. i i $; 

Neither Brooke or Ingalls had seen’ Vancouver anterior to May, 
1849. Archibald McKinley, the only other witness called against 
us, in his answer to the third direct interrogatory, says * whether 
there was a Mission or not, I cannot tell.” He, however, is not 
sure, but thinks Delevand officiated as priest in 1848, and knows 
he did thé succeeding year. Again, to the 10th interrogatory. he 
admits a want of knowledge whether there was or not a Mission 
Station among the Indian, tribes at Vancouver in 1848. His 
reply to the question indirectly, at least, tends to show there was 
a tribe of Indians there then. Whether such efforts were prop- 
erly termed “ Missionary,” is what the witness is doubtful of 
His answer to the 17th cross-interrogatory demonstrates that his 
acquaintance with the subjects to which he had been produced was 
of a very restricted character, and not such as to entitle his conjec- 
tures or opinions to any consideration; for he frankly states his 
inability to give the names of the priests who had been at Van- 
couver, Delevaud's excepted, and *‘not being much of a church- 
going man,” he really is in blissfal ignorance of the whole chapter 
of events in that period. i i 

Archbishop Blanchet, Bishop Demers, and Judge Petrain are fall, 
direct, and unanswerable, that a Missionary Station of the Orexon 
Catholic Mission was established in 1838: that it occupied these 
lands at the date of the grant, and has been continued to the 
present hour. ` i a 

Blanchet and Petrain testify that the Missionaries instructed the 
Indians, visited them in their lodges, adniinistered the rites of the 
church, taught them in their native tongue, and in the “Jargon,” 
united them in marriage, baptized large numbers of adults and 
children, consoled them in sickness, and gave them Christian 
sepulture. The letters of Dr. McLaughlin and Douglas, and the 
accounts with the Hudson's Bay Company, confirm the allegation 
we have made. There is ‘not an ingredient lacking that: consti- 
tutes a perfect Missionary Station. ~> 
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To avoid the force and esdape the inevitable deductiou from 
this testimony, resort is had-to the pretence that thé -Catholic 
Missionaries were “ Chaplains” of the Hudsons Bay Company. 


This is the second question in the case at bar. Under it we pur- 
pose to discuss the Church structure, the board and lodgment of the 
Missionaries, and such other matters as are incident thereto. 

The time when the Church edifice was commenced and completed, 
we do not regard as of much moment. The witnesses are widely 
apart in their recollection. It will be found that some three years 
transpired from its inception to the dedication. Daniel Harvey 
(see interrogatory 7th) states i was constructed by Mr. Douglas, 
Chief Factor of the company’s affairs, while to the 10th cross-inter- 
rogatory, he says Dr. MeLaughlin, who was the principal] of the 
establishment in Oregon, was the first to move in the matter, and 
whatever Douglas did was by the direction of the Doetor. Dr. 
McLaughlin left the company in 1844 or ’45, and the act of dedica- 
tion occurred in May, 1846. We cal] attention to the fact that this 
witness does not testify that the Missionaries, or either of them, 
were chaplains or in the service of the company. He does not even 
pretend to believe they ever held that relation to the company, 
neither does Ramsay, or Dillon, nor Lovelace. Forbes Barclay was 
never a member of the Hudson’s Bay Company, but merely a ser- 
vant, as he expresses or designates his connection with the eom- 
pany, and those conversant with the marked superciliousness and 
reserve with which the officers treated all “servants” in their em- 
ployment, will never eredit that the latter were admitted to a 
knowledge of “ State secrets” of the Hudson's Bay Company. This 
personage, Barelay, in seconding a question by Mr. Holbrook, who 
it is notorious bas been the leading counsellor and attorney in this 
country of the Hudson's Bay Company for the past ten years, testi- 
fies that Messrs. Blanchet and Demers were “ chaplains to the Hud- 
son's Bay Company,” and he knew they were so, “ that they received 
a salary from the Hudson's Bay Company, and lived inside the fort.” 
He fails, however, to impart the slightest reliable information as the 
‘ basis or warrant of this pretended knowledge. We invite close at- 
tention to the fact—and it is of considerable significance, that he 

does not aver that any of the othe Priests were in the service of 
the company as chaplains. One time he states he looked upon 
Father Delevaud as such employee. ’ : 

Barclay, under cross-examination, says, he had access to the dooks 
of the company but not to zs correspondence. Now, he makes not the 
faintest pretension that he ever saw upon the books aught indicative 
that any of the Missionary Priests were connected with the com- 
pany in any wise; neither that he ever heard from them or any 

actual officer of the company, the first syllable upou which a truth- 
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ful and impartial witness could base an opinion, or even a surmise, 
that Messrs Blanchet and Demers or any of the Priests were chap- 
lains. In-ttuth, his’deposition discloses he was sd ignorant of the ` 
business of the company, as not to know, or to this day have ascer- 
tained the respective position and authority belonging to Dr. Me 
Laughlin and Mr. Douglas. The sole matter to which he refers, 
which is incompetent as testimony under the rules of evidence, is a 
, statement made by Dr. McLaughlin, after that gentleman had ceased 
his connection with the Hudson’s Bay Company. Barclay states 
the Doctor informed him the company paid them (the Priests) a 
salary. While it may be within the range of possibility that the 
Doctor conversed with the witness, it is nott hat he ever used the © 
words imputed to him. 

Without charging Barclay with intentional falsification, it is easy 

to understand that the Doctor alluded to the allowance of one hun- 
dred pounds (£100) by the company to the * Oregon Catholic Mis- 
sion,” which the witness unwillingly bas misconstrued as a salary. 
If Barclay premeditately misunderstood the language of Dr. Me- 
Laughlin, his genius for mischief forsook him too soon to enable him 
‘to bear in mind that, in connection with the salary, he should have 
procceded to swear that the Doctor stated the salary was paid as a 
compensation for their chaplainey. That he did not do. 

In connection with the positive declarations of this man, whose 
testimony is made of a medley of contradictions, we urge attention 
to the lith cross-interrogatory, and reply: “I knew,” he states, 
“they had a Mission in the Willamette” When inquired by cross- 
interrogatory No. 19, whether Messrs. Blanchet and Demers were ` 
both paid as chaplains-at the same time, he is found to acknowledge 
his ignorance upon this point, and proceeds voluntarily to declare, 
“ Whatever money was paid by the company, was paid to the credit of 
the Willamette Mission.’ What then becomes of his assertions that 
the Missionaries at Vancouver were chaplains, and paid a salary as 
such? But all this only renders clear the fact, that what he has 
subscribed and sworn to is a mere matter of speculation, unless he 
is wilfully false—as destitute of reason as of truth. 

Reference being had to the declaratory statement of Bishop A. 
M. A. Blanchet, and the depositions or Archbishop F. N. Blanchet, 
and Mr. Archibald McKinley, it will be found that there was a 
Missionary Station of the Oregon Catholic Mission founded at the 
Willamette as early as the year 1839, o> 

This man Barclay is quite oblivious as to the amount of said 
salary, it being either five hundred pounds, or five hundred dollars; 
but whatever it was, according to his understanding and belief, it 
was paid to the Wéllametie, and not to the Vancouver Missionary 
Station. ? 

With one further reference to the testimony of this model witness, 
we will dismiss him for the present. In answer to direct interroga- 
tories Nos. 15 and 16, he seeks to convey the impression that all 
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who attended service were employees of the Hudson's Bay Com- 
pany. i ` i l 
' This sweeping assertion is flatly contradicted by himself in re- 
paying to cross-interrogatories No. thirty-three (38) and thirty-four, 

4, ` 
l ee McKinley, called ‘son behalfof the citizens of Van- 
couver,” is the only remaining witness upon whoin our adversaries 
can hinge a hope of proving “¢haplainey.” He dashes off with the 
wholesale averment that he “knew there were chaplains at Van- 
couver, whom the Hudson's Bay Company paid as such, and thinks 
their books will show it.” Let us analyze his testimony. He does 
not profess that either of the Missionaries, or either of the Chief 
Factors, or any person whomsoever, ever dispensed to him such 
intelligence. 

From whence could he have gathered his tidings? He was at 
Vancouver six months and seven days in 1840, and one month in 
1846. He first visited Vancouver in 1839, the year after the estab- 
lishment of the Mission. He did not keep the books of the com- 
pany in 1840, although he wrote a great many of them. 

In 1846, he was not employed at Vancouver, being under treatment 
for an affection of his sight. From the tenor of his deposition, it 
is manifest that his impression as to “ chaplaincy ” was solely be- 
gotten from some memorandum in the “books” of the company, 
exhibiting that the Oregon Catholic Mission received from the 
company a donation of one hundred (£100) pounds per annum. 
This is undeniable from his answers to cross-interrogatories No. 16, 
17, 18, and 19. 

This understanding cannot be inflated to the dignity of compe- 
tent evidence, and does not impair our denial of “chaplaincy,” or 
sustain this artful dodge of our opponents. 

Lovelace was not sounded upon this topic. 

Lloyd Brooke, the clerk of Ingalls, says Delevaud was officiating 
in the Church in 1849, as priest. Under cross-examination, he 
adds, he never heard Delevaud, or any person allude to him as being 
a chaplain of the company, and this exhausts the witness upon that 
point. . 

Captain Ingalls, notwithstanding his inflammatory and emphatic 
averment in his communication to General Jessup, when called 
upon to substantiate his charge, that the Missionary priests were 
employees of the company, can advance nothing but this unsub- 
stantial shadow, “I know nothing except from representation, and 
that came not from any priest?” (See cross-interrugatories No. 17 
and 18.) , 

This expends the fountain of evidence on the part of those con- 
testing the Mission right as to chaplaincy. Itis the lever by which 
they have cajoled themselves they might overthrow our claim. 

We submit, that in accordange with the well and long settled 
rule of evidence, that there is not in the whole catalogue one iso- 
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lated fact produced which would be admissible in a court of law ar 
chancery. The whole is but a wretched masé of hearsay, suppo- 
sitién, and naked impertinence, They make the averment that we 
were acting in the capacity of thaplains, compensated by the Hud- 
son's Bay Lompany. They have the affirmative of the proposition; 
it is their duty to prove the charge. We maintain they have 
wretchedly failed. 

If it be not true that the priests were chaplains, it inevitably fol- 
lows from the evidence that there was on the 14th day of August, 
1848, a Missionary Station among the Indian tribes in operant ex- 
istence upon the lands claimed. It will certainly strike the exam- 
iner of this case as at least‘an inexcusable neglect on the part of the 
contestants,.that they have not produced the books and corres- 
pondence of the Hudson’s Bay Company, or obtained the evidence 
of some one of the Chief Factors, if there was a solitary moon-beam 
ray of reality in the assertion of chaplainecy. The leading attorney 
of our adversaries has been the coufidential legal adviser of the 
Hudson Bay Company’s monopoly for years, has. had, and-enjoys 
an unlimited access to all their books, correspondence, and docu- 
ments, and would not have omitted their production, if a single 
gleam of comfort wonld have been extracted therefrom. Two of 
their witnesses, McKinlay and Barclay, mention the books of the 
company. Each had access for a season to the “books.” Mark 
how careful the language of McKinlay. He “thinks” the books 
will show the priests were paid as chaplains. He has to positive 
word, not even an intimation that he ever saw upon the books any- 
thing of such complexion. Who did? Not an individual has so 
stated. McKinlay does not show he was. at any date enabled to 
have ascertained the status of the Mission’s account kept at Fort 
Vancouver, saving in his six months’ employment there in 1840 ; 
and it will not have eseaped observation, that the one hundred 
pounds per year donated by the company was made or commenced 
in November, 1842. f 

But we have not rested this question upon their bald failure. On 
our part the instructions of the Bishop of Quebec, the depositions 
and aftidavits of Messrs. Blanchet, and Demers, and Petrain, the 
accounts of the Hudson's Bay Company, and particular items therein 
pronounce the charge as * baseless as the fabric of a vision.” 

Hither all of these evidences are false, wilfully and systematically, . 
or it is not.true that a Catholic Priest was for an hour in the service 
of the Hudson's Bay Company as chaplain or in any other capacity. 
The ** Vancouver Mission” appears-in the recapitulation of a Mis- 
sion account referred to in cross-interrogatory No. 11, of McKinlay’s 
deposition. This is a synopsis, or abstract of an account for the 
year 1845. before the completion and dedication of the Church 
structure, and while the instruction and service were inside the 
pickets of the fort. Another item in the same abstract is: “By 
amount allowed the Mission by Hudson's Bay Company (£100”}— 
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allowed the Mission,—donated to it—not by amount of salary, or for 
services as chaplains. i 

The acconnt signed W. G. Rae, 2d March, 1840, shows its com- 
mencement to haye been January 14, 1839, which was prior to the 
inception of any other Station. 

The nature of the country; the character and condition of its in- 
habitants; the poverty of the Mission and the Missionaries; the 
admitted favor shown by the company at certan periods to Catholic 
Missionary enterprise: the numbers of Catholics in its employ; the 
palpable advantages flowing to the company from the dissemination 
of christianity and some of the arts of civilization among the Indian 
tribes which teemed in the land; the immunity from danger secured 
for their hunters and trappers by the christianization of large num- 
bers of thé Indians; the soothing of tribal feuds, and prevention of 
wars; and perhaps a noble and sincere desire to confer a blessing 
upon the unsophisticated children of nature, inhabiting this almost 
limitless wilderness, actuated the company to extend the favors 
which unquestionably were conferred upon the humble pioneer 
Catholic Missionaries in Oregon. 

The predominant feature of every Missionary enterprise and 
station, since the dawn of christianity, has been the poverty of its 
working agents; but until the present case. that has not been 
flaunted forth as demonstrative of the non-existence of a Mission, 
or as detractive from the merits of its services. 

Tt is urged as a formidable objection to the Mission that the 
Hudson’s Bay Company, in or before the year 1846, erected at its 
own expense the Church edifice. What of it? Does it prove that 
there was not a Mission Station, within the meaning of the act, 
granting lands to “religious societies.” Such trifling pretexts but 
expose the barrenness of the ground on which our opponents stand. 
Granting for the sake of the argument that the company when con- 
structing the building intended to retain the ownership, and that 
down and subsequent to' 1848, it was the acknowledged proprietor 
of the premises, it does not affect our right to the grant. of land, 
provided the building was occupied in August, 1848, as a place of 
worship and instruction for the Indians. Occupancy and use for 
that purpose constituted it a “Station” among the Indian tribes. 
Our opponents apparently have deluded themselves with the notion 
that it was indispensably necessary, in order to have a bona fide 
“ Missionary Station,” that a Church edifice should have existed on 
the lands, and the title thereto been vested in the Mission. This 
doctrine is as novel as it is untenable. If such had been an in- 
tended requirement by Congress to enable the “religious society” 
to which the station belonged to avail itself of the provision of the 
law, it would have been intelligibly declared as a condition of the 

ant. l 

This is the legal construction the statute must receive. On the 
14th day of August, 1848, ifthe Station of “St. James” had been 
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destitute of a roof to shelter the zealous: Missionary, but any-where 
on those lands had a given locality to which he had been, and was 
accustomed to resort to give religious instruction to the Indians, a , 
spot visited by the red men, and known ‘to:them asthe rendezvous, 
with only the naked bosoni of.earth on which to.bend the:knee in 
devotion and the arched canopy. of heaven fer a covering, it would 
have been a literal compliance: with thé ‘clear intendment of the aet 
under whieh’ the land is claimed. * 

Destitute as -was-the station in worldly goods, we hold the church 
edifice was, on the 14th of August, 1848, the property solely of the 
Mission. “Ft had been built by thé Hudgon’s Bay Company; never- 
theless, it was ‘the purpose of that association to, bestow it on. the | 
Mission, and every circumstance from its dedication to the present 
evinces that the donors have regarded and treated it as belonging 
to the church, as exelusively its property. 

The dedication, of which a verified copy of the-record is filed in 
this cause, made on. the 31st day of May, 1846, in accordance with 
the rites of the Catholic Church, shows the “ Station” then received 
the name it since and now bears; that of “St: James.” 7 

James Douglas, chief Factor of the Hudson's Bay Company, was 
present, and himselt, Judge Petrain, and another signed the Mis- 
sion Register, as attestants to the'solemn act-of ‘its consecration to 
the servieé of ‘the Church. The.signature of Douglas is identified 
by Forbes ‘Barclay (see cross-interrogatory No. 15) and. Judge 
Petrain.’ MeKiniay, in his 8th interrogatory, understood the Church 
was commenced in 1846, and was called the church of “Saint James.” 
No one professes to believe the room -or building within the in- 
closure or pickets of the company, which had been previously used 
by the Missionaries; had been dedicated to religions uses. — 

But when an edifice was erected, designed to be a religious 
temple, the givers and recipients united in celebrating the occasion, 
-as evidenced by the record of dedication. so . 

The expenditure’ from the company’s: treasury for the building 
must have been trifling. Captain Ingalls has fittingly termed it 
“a mere shell,” and be first saw it in the summer of 1849, three 
years after it had- passed to the,possession and occupancy of the 
Mission. `, . . 

The Hudson’s Ray Company has never used it. -Et was expressly 
constructed for,‘and donated ‘to the Mission. It may be objected 
that we have not exhibited a written instrument of its transference: 
None was exeentéed, none was deemed essential. The act of giving 
was before the ratification of the treaty of 1846, between the Unit 
States and Great Britain, which terminated the joint occupancy of 
Oregon. It was prior to the extension of the laws ot the United, 
States over, or the establishment of a Territorial Government for 
the country. ` Written conveyances were not then in the order of 
things. The Archbishop and JudgePetrazz testify to the selection, 
of an extensive tract of land for the Mission by an officer or officers 
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of the company in the year 1844, and within the limits of the de- 
signated area, the:Church was afterwards reared; and. the’ same 
Judge Petrain understood fram the same officer or officers that it 
was a gift. to the Missionaries, 2... 0 F 
. The placing of the Mission in possession of the land and Church, 
the signature of Chief Factor Donglas to the record of dedication, 
the after, uninterrupted pecupancy and enjoyment by those who, 
from time to time, were in charge of the station ; the acts of owner- 
ship and control; ‘the additions, enlargements, and expenditure of 
large’ stims of money; the lapse of time, present possession and: up- 
questioned ownership in. “St, James,” all and everything conspires 
fu, render it certain, legally, and morally, that since the day of dedi- 
cation; the Church and the. Hudson’s Bay Company have treated it 
as beyond cavil a partyof the estate of the Station: of St. James,, 
” Adjacent the Church wasa small room or building, which was in 
1844 rented hý Quartermaster. Ingalls from Mr. Ogden, as quarters 
for Lieutenant Derman.. It does not, however, appear with any.de- 
gree of certainty, that, Captain Ingalls. im person negotiated with 
gden, or any one, for the use of the premises; neither does it appear 
that he ever exchanged a word with an officer, or attache, of the Hud- 
son’s Bay Company concerning the matter. The captain acknowl- 
edges the renting may have been done through one of ‘his subal- 
terns, and it probably was; and, if so, that.person should have 
been brought forward, to'.prove the fact. This matter has. been 
magnified by. Ingalls to the dimension of proof positive and, çon- 
clusive, that the company then claimed and actually owned. the 
Cliurch edifice ; and it is gravely insisted this is amply sufficient to 
explode. the meritorious claim of the mission to its 640 acres of 
land. The appositiveness of this we are unable to detect. It is 
not, certain that the small building had been formally taken possession 
of by the Missionary antecedent to its tenancy by Denman. If it 
had, and been occupied by the priest in charge, it does not follow 
that Delevaud, under the pressing necessity for’additioual quarters 
for officers of the army, did not agsent, to the temporary occupancy 
by Denman and family, Whether the Missionary at St. James 
yielded his consent or was consulted,is not regarded as material in 
the adjudication of this case. 
An impression is endeavored to-be created by Captain Ingalls 

that he, rented, the Church edifice for the use of Denman. This 
gratuitous fling rests not upon a single particle of evidence, i 
_ Every other witness who has spoken of the affair.decisively repu- 
diates and negatives this ingenious impression of .the captain. 
Several of our adversaries’ witnesses, incontestibly prove that, the 
Church building was never occupied but for the sacred purpose of 
its.dedication. a 

_ Another trifle songht, to be inflated into prominence is, that.the. 
Mission did not loudly proclaim its. right for same time posterior to 
the grant, Several persons have been examined as tq the time when 
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they first Heard of the Mission uf “St. James,” and‘the intention 
to hold the fands. l a A 

First, as to the name of the Station, thé. Register unerrirgly iti: 
diedtes that thd’ appellatioti of “St. James” was givén‘itin the 
year 1846, at and by the rite of dedication. ' ee 

It is of do weight if ‘Ttigallgand others did -not Know the. namie 
until 1851, 1852, or 1856, or the day’ thet E Rn were given. 
The namd of the Station 14 quite fõtéigri' to the issue to be deter? 
mined: Notwithstanding’ the labor to Show the Station déstifuté of 
a distinctive nomen, doubt’ canvot arise that it did on the Sist 
day of May, 1846,’recetvé' the namė it’ now: beard, “The Register 
shows this, and that it was-bestowéd'in cénsonahce with the asdges 
of the Catholic Church. The then’ chief officer of the Hudéon’? 
Bay Company was aware of it. Judge Petrain was conversant with 
2 fact. McKinlay says: “I think it was called the-Church' of St. 

antes.” 

In relation to the second branch of this’charge, that the Missiot, 
didnot, and has tot, insisted it had any’ rights under the’ dct, 
of T848; we reply, the want of knowledge om thé part of the few, 
witnesses produced, does not nevessarily establish that the Missión, 
did not, immediately after the teceptiOn ‘in the vountry of the intel: 
ligence of the ‘approval' of the ‘organic act for Oregon, assert its 
rights under the grant. Itis of no essential moment,-if the Mission 
did not until the public surveys had been, or wéte about, to bex- 
tended over the body of the country which émbraces the latids in ques-" 
tion, take the initiative measure to assert and vindicate its title. ` 

Refer to the phraseology of the grant; ‘that the title to the land, 
not exceeding siz hundred and forty acres, now occupied ‘as Mis- 
sionary Stations,” “be confirmed and established in the several yeliz 
gious societies,” &e. Stx hundred and. forty acres are granted, and 
the title confirmed and established Thé ‘Statioh was yxéquired to; 
have been somewhere upon the land when the’ gránit was inade; the. 
quantity of landis unmistakable. The doundaries were not defined in 
the grant itself. It was not required that the tract should be made 
to conform to the public surveys which might theréafter bė ‘made.- 
There was no provision it should be laid with the cardinal points. 
There was no direction-it should be’ survéyéd, or plotted, prior. to 
the public surveys by the United States. “It'does not’ call for proof 
that the corners or lines had’ been designated antecedént to the date 
of the grant, or direct‘the satme thereafter to'be doné. There is‘ho 
proviso that six hundréd and forty acres, or'any part, should have’ 
been enclosed or thė soil upturned and‘cultivated, or that the same" 
must be accomplished, to entitle the “ religious’society” to hold. it: 
was a naked, unconditional grant of 640 acres of public land, inin- 
cumbered with provisions as to the past operations, and ot. 
weighed down with stipulations for the fature. We claim the title’ 
to the land was absolutely vested in the grantee whet thé act bécatiie' 
a law—that it was the property, the estate in fee ot the “religious 
society,” to which the “ Missionary Station belonged.” 
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-‘Notiee-will be, taken, thereis no provision as to when or how tha 
boundaries of the grant wore to be defined. To the land bureau 


` devolved the duty of prescribing. the time. and methoa of marking 


the metes and bounds, of the 640 acres. On the 27th of September, 
1850, two years subsequent. to the grant, was approved the act of 
Congress creating the office of Surveyor. General of public lands in 
Oregon, and providing for the:survey ‘of lands and their disposition. 
From the approval of the “Organje act,” citizens resident m the 
territory had anxiously looked to Congress for the law which should 
secure to them a section of publie lands-on which they had setited. 
A ‘long delay had ensued, and, as hereinbefore mentioned, more 
than two years glided by before the “ donation law” so called was 
made + | -o R a s 

“The “religious societies,” ‘which had“ Missionary Stationg;” had 
awaited the latter law with mach solicitude, in the hope that it 
would contain some feature to define and-secure the benefits of the 
grant of 1848. In this they were grievously disappointed. The 
“donation law’ had been constitutéd so as to contain no specific 
allusion-to Mission claims. The Surveyor General was not atthor- 
ized:or required to actin the premises. Upon the ascertainment 
of this abseiice of legislation, those whose duty it was to care for 


the interests of the Mission of St.-James; disappointed in ‘their-ex- 


pectations of ‘action by Congress in its behalf; foiled in all per- 
sonal applications to the Surveyor General of Oregon to issue a 


_ certificate. for the lands, harassed by the- encroachments of the 


“ military authorities and of: favored individuals who were locat- 


ing upon their lands with-the approbation and under the powerful. 


protection of the officers, of the United ‘States army, were finally 
advised to a direct application to the Commissioner of the General 
Land Office to issue instructions to the Surveyor General respect- 


‘ing the grant-of 1848. Probably the files of the land bereau will 


disclose, that the first action had by the Commissionerin connection 
with Mission elaims ; his first instructions to the Surveyor General, 
were superinduced by the prayérs of those to whom were entrusted 
the interests of the -Catholic Missionary Station of St.- James. 
Though notice of the claim was filed inthe Office of the Surveyor 
General of Oregon, ifavailed nothing. It was a deed of snperero- 
gation. It was not demanded by the act of 1848. It was notio- 
vited by any instructions emanating from the Land Office. Tt con- 
ferred not an atom of power on the Surveyer General, and- might 
as well have been left undone. This unfortunate state of affairs 
was protracted until1859, when ‘the public surveys were direeted 
to be made in the vicinity of Vancouver, on 

Should there be any. seeming: laches on the side of the Mission, 
the condition of affairs in that section is more than adequate to 
dispel the cloud. Vancouver in 1848 and down to a recent period, 
was the headquarters of the powerful, arbitrary and vengeful 
Hudson’s Bay Company. 
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_ The depositions on,:file show .that it was wont, because it had 
power, to keep or thrust from. the soil whomsoever it pleased. The 
history of the country, the earliest. records of the courts are replete 
with tokens of the despotic sway: of the company .and.its Chief 
Factors, partners, clerks, and servants, and the disastrous evils which 
befel those who dared tọ set: up a claim tọ land any where-in the 
vicinaga of the: headquarters of the:company.:. The-Hudson’s Bay 
Company's claim for some. years was not confined to. the fere 
“‘possessory rights”. under the treaty.of:.1846; but repudiating 
that—as we -shall hereafter ‘show—it experimented through. its 
officers. and. attaches with the full, force of its overriding: power to 
secure to. its own use,and pmolument the fee.simple.to thesoil. . Lhe 
lands granted the Mission the company, through some spécies of 
legal legerdemain, asserted.a superior right .to.and over. ‘What 
could the Mission effect by an early.embarkation,upen è troubled 
sea of conflict? . Fo, what quarter, could it. have recourse for an 
adjustment. of the pretepsion. tọ. thé, controverted. lands? .-The 
might of the Hudson’s Bay,Company was for ygars too much for- the 
gight of, the Mission; ;, Lhe. law bad failed. to ,preyide an arbiter to 
adjudicate the conflitts to.the dands.. None.of the land officers of 
the United Stgtes,.neither the Surveyor: General, nor the Register 
and Reaeiver were ernpoweréd;-and not until the, last. year did the 
Land Burean instract the Surveyor General te -eyen cabse to be 
surveyed the lands. at Vancouver. »,Fhe legal. tribunals of Oregon 
and Washington have-not. presumed to. sit in. judgment upon the 
merits of conflicting. claims, to lands until after the,disposition by 
the. United States land. officers; having: quite invariably confined 
their jurisdiction ta.granting of temporary injunctions:to stay or 
prevent waste, and in truth.no.other, er greater power was vested in 
the territorjal judiciary. :, 

And so far as relates to these particular lands, all of the. Federal 
authorities, from.the Government.at Washington, its Departments, 
and. down through-all its “eircumlocution” offices, have evinced 
the most wonderfy] sensitiveness gt the bare contemplation of a 
possibility of having to take up and sift the fictitious claims of the 
Hudson’s Bay Companya- . T Oa feo 

No real fault can be justly attributable to the Mission for the 
procrastination; in the settlement of the. conflicts relative to these 
lands. . We maintain we have not slumbered over.our rights. And, 
if we have, it does. not, and eannot have invalidated our legal rights 
“secured, and.canfirmed:” -by'the: grant of 1848. If that act gave 
to the Mission. the lands, axa logical, legal, and equitable eenclu- 
sion they are ours to-day; and the trespasses thereon by whomsoever 
committed, permitted, suffered, opr. continued, cannot impair the 
“title secured and confirmed” to us by a solemn and irrevocable 
act of Congress. 

The next branch of :the.case we propose to examine is that. in- 
volving the desire of the ‘‘citizens of Vaneouyer,”’ to secure to 
themselves these lands or some portion. 
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Weare told the “citizens” claim, and ate a party to this heating. 
Thus far we remain in tetal ignorance of the foundation of sich 
pretence. A Oimmerian darkness envelopes this intangible party. 
Upon what statute is their claim based? They have not informed 
us;, neither have. they submitted, on offered to introduce: into this 
case upon its hearing, any evidence of action by the ‘Gommissiotiers 
of Clark county, of; thelr entry, or intehtto‘enter, these lands as a 
town site. ae 

‘Whey have not hinted that the “citizens of Vatcouvet” drd a 
hody politic and corporate; created by liw, or if they have, it has 
not been in open court, in thei presence of: the Mission or its. rep- 
resentative, nor in the methdd required by laws © © te 0 
- They .bave,not.shown that the lands were occupied for the piir- 
poses of ‘trade and -commerce,”’ so: as to bring them within the 
scope, of the town site law of 1844, The depositions of Aréhbishop' 
Bianchet, Bishop Demers, Judge: Petrain; Archibald MeKiniay, 
- Æ. A, Dillon, F. A. Ramsay, Rufus Ingalls, Li Brooke, Dan. Harvey; 
Ẹ. Barclay, and dokn T: Lovelace, disclose nothing proving that 
the lands are to-day, or ever have been occupied, within the pur- 
view of any act of Congress relative to “town sites.” = 

If anything besides the depositions of the: above named individ- 
uals-has, found its-way to-the files of this-ease; it is there Without 
the . knowledge, and against this protest of the Mission. If the 
“‘citizensiof. Vancouver” build thein:desire:upon the “town site” 
law, they have neglected the introduction of. one word or symbol: 
of legal evidence as to the existence.of a town, now of'in the past. 

But supposing these lands to be dotted with settlers; does: it fol- 
Jow that.the law of 1844.is applicable to: their condition, or that 
the jands are liable te entry under its provisions; or: that’ “ odeu- 
pants.” can aygil themselves of its terms to obtain a title to their 
alleged “respective interest” therein? - he 

Whe. present status of Vaneouver is: not a legitimate element in- 
this. cause. -Was the place, on land, on the Idth of August, 1848, 
actually occupied for the purposes of trade and commerce by American 
citizens. If not, the Mission -claim, otherwise ‘being: valid,-estdpa 
the sitting np and maintainance of the “ town.site” feint: 

dé is not assumed on the part of the “citizens of Vaticouvér” 
that there was such-oecupancy at the date of the gtant.to‘the Mis- 
sion ag is adequate to warrant the award of these lands to them 
under the.law of 1844, even if unopposed by any cotriter claim. 
Whoever were there, were.so as connected directly with’ the Hid: 
son’s Bay Company; and whatsoever right that company may have 
had, was not, and is nat predicated on thatown site law.of 1844, Tt 
does not, however, seem that any American citizen was ow oi ocet- 
pied any part of the land in controversy. In conclusion of this 
division,.we respectfully submit that the “citizens of Vancouver”! 
have not laid the shadow of a shade of pretext for their alledged 
appearance as-onr contestants. Whoever they may be,.and’ insti- 

$ 
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gatad by whatever influence in the attempt to purloin these lands 
rom, the Mission, the “citizens of Vancouver” Have exhibited 
themselves simply in the light of-those who would-appropriate 
property not. their awn, without yielding for it a mere pittance to 
secure to themselves .an indisputable title to that’ which ‘they 
“respectively occupy.” They have beem used as a-foil jn the hand 
of a veiled enemy. 

_ The “military authorities” are said'to appear as-claimantsagaingt 
the Mission. 

We are-free to avow we are somewhat at a Joss how to deal with 
thig ghapter of the case. Exactly who it is purporting to be’ the 
“military authorities,” and how and for what ostensible purpose 
they appear, it is difiunlt to decide. If thé Quarter Master's Dé: 
partment of the army had been denoted, or if Captain’ Tugalis, of 
that branch of the service, had placed hirnself upon the record asw 
claimant in perapective, we should not: havé experienced the sensa~ 
tion of surprise, But the * military authorities’*—there I8 sone: 
thing so’vague, indefinite, 'undefined-in ‘this that we -aré-lefé to 
grope in-the dark as to the make. complexion and ¢alibér-of' this 
mysterions, foe. 

By “military authorities,” are we to understand the: United: 
States, or the War Department; to be a party of the.redotd? If 
89, is there any precedent for it; and if yea, why ‘did tot the Sec- 
retary of War, at some officer invested with the power, direct or 
request the United.States District Attorney to'représentthe inter- 
est of the Government? 

While no objection is made to the examination of* officers of the 
army 48 witnesses, wedo object-to the placement upon record asa 
party, any body or thing under a. name not its proper ‘designation. 

But let us dissect: the claim.of the “military anthorities;* It is 
trug that in 1849, a part:at least.of our lands -weré taken possession 
of by officers vf the United States army for military purposes, aid. 
has since been held in violation of ourrights. We lay down this 
proposition: if the lands were granted in 1848, whether unter ttre 
grant we, were: entitled to immediate ‘possession, or? only im the: 

uture, a, subsequent, takingvand occupancy by the “‘military author- 

ities” does not invalidate-our “title.” Use, actual possession” by 
United States troops, neither renders void or vdidable our prior. 
vested rights. We derived our title fromthe grant.of 1848, the 
‘military anthorities” date not their claim back. of May 184% 

A magnificent flourish of trumpets is sounded by- Captain Ingalls’ 
over the large expenditure by Gavernment of public moneys om this. 
controverted: tract of land. . As a legal principle, itmatters* trot 
whether Government. has thete- disbursed or expended ote dollar, 
ane hundred thousand, or ten millions, since it has been upora 
pretence, later in the; order.of time than the grant. p 

It isan expressive token of the frailty ofthe’ # military authorities” 
claim, that-when Vancouver wasrselected for a location, they. did 
not take possession of it as “public lands,” but received from the 
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Hudson’s Bay Company permission to enter upon and „occupy. 
This- îs developed in ‘the extraordinary conimiunication of Ingalls to 
| 7 , ane , 


General Jessup. e i 

But we insist that the “ military authorities” have not legally shown 
that there ¿s a military reservation at Vancouver. Ifa reservation 
has been declared. it is susceptible of proof by competent testimony. 
Where in this case hasit been done? ‘The letter of Ingalls to Jessup 
contains an imploranee to have a resefvation confirmed. ‘In this 
connection we would refer to sundry vouchers which appear in the 
case. : 

The letter of Ingalls to Jessup (exhibit A) in Ingalls’s deposition, 
is not properly in evidence, not being veritied as required’ by law. 
There are exhibits B, O, D, E, F, ‘and G, which were received by 
the Surveyor General before the appearance in the case of the at- 
torney for the Mission of " Saint James.” All are liable to objec- 
tion ; all should be.stricken from the files. Without any certain 
information, we infer that these exhibits were furnished by the 
incomprehensible “ military authorities,” with the supposition that 
they were such destructive. munitions of war that the Mission grant 
could be riddled to pieces by propelling them into the files of this 
case, ` l 
Exhibit (B) is what is denominated the “protest” of Peter S. 
Ogden, of May’ 23, 1853, addressed to the Surveyor General of 
Oregon. We object to its reception. Itis unworthy the slightest 
respect. In plain terms neither this, nor Exhibits C, D, E, F, and 
G, have any business among the papers. There is not a shadow of 
evidence that this “protest” was signed or ever seen by Peter 8. 
Ogden. His signature is not identified. It does not purport to be 
an original paper. By its face it is a “‘copy’—but from whom or. 
whence obtained? One James A. Graham certifies it to be a true 
copy. Whois Mr. Graham? ‘There is no evidence that such a 
personage ever existed. Who authorized him to certify the alleged 
copy? Was he custodian of the original? The copy indicates the 
original to be in the office of the Surveyor General of Oregon, to 
whom it was addressed. Was or is Graham that official, or con- 
nected with the office? It may be known to the Surveyor General 
that there isa Mr. James A. Graham, a Chtef Factor of the Hudson's 
Bay Company. Is he the one who “certifies” to the copy? If sb, 
the original must be with the Hudson’s Bay Company, and never 
sent to the Surveyor General. Otherwise he copied from a pre- 
tended copy. But this lame paper is not proven; it is not verified 
under oath, and is in no sense an admissible document. 

If entertained, it will not disturb our position, Rathér than that, it 
has.a tendency to strengthen and corroborate our premises. Mr. Og- 
den, it is true, harps upon the sum donated by’ the company to the 
Missions, but while so doing, P A that the clergy were 
sustained in part only by the'company. He does uot denominate 
them “chaplains.” There is nothing in his statement inconsistent’ 
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with a Missionary Station on the 14th of August, 1848. But we 
would impress it upon the recollection, that it nowhere appears that 
Mr. Ogden was-at Vancouver, when the Mission Station was 
' founded, nor when the site for the Church edifice was designated 
by the chief officers of the ‘company; nor when the building was 
erected or dedivated and turned over to the Mission, or that he 
came to Vancouver until long after the grant by Congress to the 
Mission, or that he ever had any information as to the acts of Dr. 
McLaughlin and Mr. Douglas, by which the church was donated. 

This document (B) reveals the Hudson’s Bay- Company in- the 
variegated collection of our opponents—that it-had notice of our 
claim more than seven yeats ago, and boasted of its ability to mar- 
shal overwhelming proof of the non-existence of the Missionary 
Station. Naturally we ask, why has the company not endeavored 
to substantiate the high-sounding manifesto of Mr. Ogden? The 
date of Graham’s certificate shows, that in January, 1859, he, an 
officer of the monopoly, had his attention directed to thè subject 
of the Mission, and eould trump up for the “ military authorities’ 
only this copy of Ogden’s “protest.” If, as Ogden has vaunted, 
the company had proof irrefragably strong to annihilate the Mis- 
gion, to prove its alleged existence an “absurdity,” and the priests 
to have been but “incidents,” why has not the company, or the 
military authorities, or the “ citizens of Vancouver,” displayed this 
flaming sword which was so easily to have lopped off the towering 
head of the Mission Station ? l a 

Theentire failure authorizes the conclusion thatthat manifesto was 
sent forth without due examination of the merits of the Mission 
claim, and that after-search did not result in sustaining the sweep- 
ing declarations. All which could be fished up to subvert our title 
has been concentrated in the depositions of McKinlay, Barclay and 
Harvey, and the inadequateness, the worthlessress of this, has been 
sufficiently commented upon to convince an impartial judge that it 
does not point to the end sought to be attained. 

Exhibit (C) is an alleged copy ofa letter from a late Secretary of 
War, Colonel Jefferson Davis, to General Hitchcock, directing Ee 
establishment of a military reserve at Vancouver. It bears date 
October 29, 1853. Exhibit (D) is a copy of a letter from General 
Hitchcock to Colonel Bonneville, upon the samesubject. Thedate 
is December T, 1858. | 

Exhibit (E) is a copy of “Orders No. 77,” of December 8, 1853, 
declaring certain lands to constitute a reservation. . 

Exhibit (F) is a copy of Colonel Bonneville’s order, dated January 
14, 1854, ordering three officers to assemble at this post, (Van- 
couver) “at 10 o'clock, A. M., to-day, to examine.and report upon 
the extent, condition, and probable value of all improvements cou- 
tained within the limits of the present military reservation at this 
post of six hundréd and forty acres.” 
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oa (G) is a copy of the report of the Board created by Exhi- 

bit (F. | 

' Not m of these exhibits (B, C, D, B, F, and G,) are alluded 
to in the deposition of any witness. They each purport to 
be copies. No person testified that they are copies of official or un- 
official papers, They are destitute of a certificate that they are true 
copies. We therefore insist that they shall be stricken from the files. 

If permitted to encumber the record, notice should be had that 
(©, D, E, F, and G,) bear date subsequently to the “protest” by 
Ogden, and of course after the Mission had officially communicated 
information of its claim to the Surveyor General -of Oregon, 

Should inquiry be made, why did not the Mission prefer its 
claim to the board of officers created by Exhibit (F,) we respond 
that the “ military authorities” have not shown that the Mission 
had the least knowlege of the board, or its proceedings, and in fact 
no intimation was given us until months afterwards. 

Tf notice had been extended, the legal adviser of the Mission 
would not have countenanced the presentation of a claim to the 
board, preferring to await action by the praper authorities to adjust 
our rights. A recognition of the assumed authority by that 
Board to appraise our property might have jeopardized our legal in- 
terests, and been construed into an admission of a right in the 
“military authorities” to eject us from the lands. . 

The report (Q) places the Church edifice and “ parsonage” in the 
list of property claimed by the Hudson’s Bay Company, 

We respectfully insist this does not even furnish legal evidence 
that those buildings were at that time and on that oceasion claimed 
by the company. The officers (United States Army) say that the 
buildings were the property of the Hudson’s Bay Company. Their 
finding is of no importance or weight in this case. It is not eoni- 
petent or admissible testimony. Again we ask the records to be 
purged of these extraneous matters. 

Another part of the case demands attention. Was there any 
other occupancy of the lands on the 14th of August, 1848, and if so, 
by whom, aud under what pretensions ? 

The “military authorities and citizens of Vancouver” were not 
then occupants. But they point to the third article in the treaty of 
1846 already: referred to, which is: “In the future appropriation 
of the territory south of the forty-ninth parallel.of north latitude, as 
provided in the first article of this treaty, the possessory rights of 
the Hudson’s Bay Company, and all British subjects who may be 
already in the occupation of land or other property lawfully acquir- 
ed within the said territory, shall be respected.” The Hudson’s 
Bay Company is not a party to this proceeding. It no longer affirm- 
atively denies the right, or attempts to defeat the claim of the Mis- 
sion. The “military authorities” and “citizens of Vancouver” 
have virtually pleaded that the Hudson’s Bay Company was in oc- 
cupation of these lands at the time of the treaty of 1846 ; that said 
third article guarantees and secures them to the company; that it 


_ 3 

was in actual pdaséssioti, and had the “possessory right” to the 
- lands on the 14th of August, 1848, and therefore the Mission could 
take nothing, and acquired no right, title, or interest in present? or 
in futuro to the lands. We deny this proposition as a whole. and 
each and every part. l 

For the elucidátion of the questions involved, we must present. 
briefly a few historical facts concerning the Hudson’s Bay Company. 
We readily concede that we labor under great disadvantages from 
the want of authenticated docnments. The State Department at 
Washington gity is supplied with ample and reliable information as 
to the grants, concessions, and licenses from the crown of Great Bri- 
tain to the company, and they can be examined should this contro- 
versy finally reach the Commissioner... i ae 

The Hudson’s Bay Company was incorporated by Charles II, by 
chatter dated May 2d, 1670, and from that date to 1788 it solely èn- 
joyed the benefit of the trade within the territory covered by its clar- 
ter. In the latter year the Northwest company was organized ; 
but the companies were merged into one in 1821. The business 
was then transacted underthe name of the Hudson’s Bay Company. 

In 1821 the chartered Hudson‘s Bay Company obtained a license 
- for exclusive trade over the territory northwest of the country em- 
braced by the original charter, as far west as the Rocky Mountains. In 
1838, license for twenty-one years was given the company over the 
territory west of the Rocky Mountatns to the Pacific ocean. - The 
Hudson‘s Bay Company is a corporate body to the east of the Roety 
Mountains, and there possessed of such powers, rights and privileges 
as are contained in the charter. To the west of the Rocky Moun- 
tains it is not dnd has never been an incorporated company. The cor- 
poration existing by law on the eastward side of the mountains, and 
limited as a corporate body in its operations to that territory, in 
1888 obtained a permission by license to enjoy the exclusive right to . 
trade with the Indians on the western slope of the mountains. Itwas 
not made a éorporation on this side. Its charter was not extended 
over Oregon. o 

The license was fo a chartered company; but that created no - 
other or different rights or privileges than a similar license to an 
unincorporated association or private individual. So far, ag the 
territory of Oregon was concerned, the Hndson’s Bay Company: 
was never therein in any sense an incorporate company. Here it 
was buf an association of individuals operating under the name of 
the Hidson’s Bay Company, or “ Hudson’s Bay Fur Trading Gom- 
pany,” and strictly limited to the privilege accorded by: the license. 
This eense was analogous to. those issued under the laws of the 
United States ‘to “license Indian traders” in our Indian country. 
It conveyed to the recipients no interest in or over the soil, beyond 
the mere privilege, for a limited time, of hunting and trading 
thereon with the natives. The right of eminent domain remained 
intact in the crown. The sovereignty of Oregon had been in ques- 
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tion for many years between our Government and Great Britain. 
In 1818, a treaty was concluded between the two powers which 
provided for the joint occupancy of the country. Their citizens 
and subjects were entitled to enter and dwell in the land: the title 
to the soil could not be disposed of to any individual or company. 
Such was the posture of affairs when the license was given in 18388, 
to the association of fur traders, doing business under the name and 
style of the Hudson’s Bay Company. By the latter treaty our govern- 
ment secured the undisputed right of eminent domain to the south 
of the forty-vinth parallel of north latitude. Within the boun- 
darivs thus settled the association of fur traders had severa: crading 
osts. 

The United States, by the third article of the treaty, stipulated 
that the “ possessory rights of the Hludson’s Bay Co. should be re- 
spected.” What was thus guaranteed tothe company? Assuredly 
its possessory rights—nothing more, nothing less. The precise 
nature and degree of these were not defined in the treaty. Provi- 
sion for their futare ascertainment was not made; that was left for 
future determination. 

The inquiry here occurs, By what rule may the nature and ex- 
tent of the ‘‘ Hudson’s Bay Company’s possessory rights” be made 
unambiguous? The response flows naturally, clearly, conclusively, 
by reducing to terms and defining that which it legally was possessed 
of at the ratification of the treaty. The key to this is embodied in 
the letter of permission or license granted by the crown, under 
which the company solely had its being in Oregon, and derived all 
its powers. The company obtained nothing under the joint oced- 
pansy treaty of 1818. It can not claim any “possessory right” 
under-it. That treaty gave to the British crown the right it exer- 
cisel to issue the license, and it is wholly under the latter that the 
company had its existence in Oregon, and to it alone must we resort 
as the fountain of its “ possessory rights.” While by the treaty of 
1818, our government had stipulated for the free ingress of British 
subjects, this did not deprive the British Government from exclud- 
ing its own subjects, nor from admitting them under such restric- 
tions as it deemed expedient to impose. In the exercise of this 
preiogative the crown granted permission to the company to operate 
in Oregon for one purpose solely, and beyond that it could not as a 
company acquire any ‘ possessory rights,” ` 

The crown did not plant or suffer the company in Oregon upon 
an equal footing with its individual subjects. The latter class came 
under the shield of the treaty of 1818. They could temporarily, at 
least, locate upon land, and improve and cultivate. They had the 
rig! to its use for the purposes of agriculture, manufactures, and 
mechanical and scientific arts. 

These were withheld, yea, forbidden, to the company, and it was 
narrowed to one avocation. Again we repeat, whatever were the 
“pussessory Tights” of the company in 1846, were of necessity 
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those which had legitimately grown out from its legally declared 
avocation, and that was set forth in its license. 

Unquestionably this was to trade with the Indian nations for 
peltries and furs, and nothing besides. This imparted the right to 
establish trading posts throughout the land, and included the cor- 
relative to take possession of, hold, and occupy so much land as was 
requisite, and no more, for the transaction of business, for the sale 
and exchange of merchandise, and the reception, storage, and safe 
keeping of their goods, wares, furs and peltries, This is the rule 
that obtains under the Americah system of licenses to penetrate an 
Indian country, with the object of enjoying an exclusive trade with 
a given tribe, or in a specific district. 

A like interpretation has been made by the British Parliament 
of the license which was bestowed upon the Hudson’s Bay Com- 
pany. 

As the company was unauthorized to embark in agricultural, 
manufacturing, mechanical, or scientific pursuits (excepting it may 
have been on Vancouver's Island) it follows if it did go outside of 
its licensed calling, and occupied or claimed the soil for such ille- 
gitimate business, it could not have obtained any lawful “ possessory 
right” to such lands. and the treaty of 1846 was not intended to 
secure, and did not provide that the alleged “possessory rights” of 
the company thereto should be “ respected.” 

In short, the treaty which terminated the joint occupation of 
Oregon by the two Governments and its subjects, gave to the com- 
pany no increase of those “‘ possessory rights” to which it was en- 
titled under the British license, and as they would have been adju- 
dicated in an English judicial tribunal. i 

A more latitudinarian doctrine would virtually have been a sur- 
render of the entire country north of the Columbia river to the ra- 
pacious grasp of an insolent foreign monopoly. Ere concluding, 
we shall develop that the Hudson’s Bay Company, at and subse- 
quent to the treaty, viewed the questions here discussed in the light 
we have presented. 

Ifthe license be as stated, itis inevitable that the “possessory 
rights” to be “respected” were restrictéd to that quantity of land 
sufficient for its trading posts, and which were actually occupied 
when the treaty of 1846 became the supreme law ofthe land. =~ 

A trading post was at Vancouver; it is within the personal 
knowledge of the Surveyor General that this “post” is enclosed 
with pickets; and the statements by a major portion of the witnesses 
evidence that it was enclosed long prior to as well as at the date 
of the treaty. 

The ground thus marked was regarded by the company as need- 
ful for its operations. Its extent has not been made a matter of 
proof in this particolar hearing. To this, we admit for the present, 
the company had a “possessory right.” The tract Was ample for 
headquarters and as a trading post at Vancouver. It was occupied 
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for that purpose. It is included in the claim of the Mission. Our 
right to these few acres we will presently consider. Let it be re- 
edllected that the evidence in this case fails to show: that one rood 
of land outside of the pickets was occupied by the company in 1846 
for any purpose whatever. In the absence of all proof the presump- 
tion of law is, that it was not occupied. 

Turn to another feature in the case. It is urged by ovir adversa- 

ries that the company laid claim to all of the land embraced in our 
boundaries. Strictly speaking there is no competent testimony of 
this, or that the company ever claimed a fiftieth part of these lands. 
Assuming it claimed all, it is not averred that the lands outside the 
enclosed trading post were necessary, or actually occupied for the 
transaction of legitimate business under the license to trade. If 
not so necessary, under the intendment of the treaty the company 
ought not to hold. If necessary, but were in truth unoccupied in 
1846, no “possessory right” attaches. Itis not proven that the 
company claimed at the making of the treaty. Allow it did; the 
contestants have not shown that any more land was needful for the 
healthy carrying on of its legitimate pursuits than what was con- 
tained within the pickets, amounting to a few acres. 
t Treating now the company as the claimant of all, On whatis their 
claim predicated? From what can be gleaned, it must be by reason 
of their flocks and herds having roamed over the land, or a few of 
their servants having at some time resided thereon; or they had 
cultivated a portion, and hence had in 1846 a possessory right to 
the whole. 

The claim is made by a company—the Hnudson’s Bay Company. 
It was a British company, created by British law, deriving its powers 
and rights from a crown license, and by that standard they are to be 
measured. Asa company, it wasincapable of acquiring, possessing, 
or having the right to possess, beyond what was provided in the 
tenure of its existence in Oregon. 

As we have demonstrated, it was debarred from agricultural en- 
gagements, and this was well understood by its members. To 
evade this legal prohibition, they devised that offshoot, known as 
the “ Puget Sound Agricultural Company,” which was composed 
exclusively of members of the Hudson’s Bay Company. “The 
farms, lands, and other property,” belonging to the Puget Sound 
Agricultural Company, were confirmed to them by the fourth article 
in the treaty of 1846. Ifthe Hudson’s Bay Company could possess 
or have the “possessory right” to agricultural lands, why was the 
Puget Sound Agricultural Company formed? This indicates the 
falsity of the claim. 

Bat the company claimed the lands; upon what did they found 
the assumption? Can it be upon these words of article third? “The 
possessury rights of all British subjects who may be already in the 
occupation of land or other property lawfully acquired within the 
said territory, shall be respected.” That cannot be, for the words 
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“ British subjects ” refer solely.to individuals, and they claim as a 
company, an association, a licensed monopoly. The words “ lawfully 
acquired” would defeat such pretense, as we have shown that the 
company could “lawfully acquire” but sufficient land for trading 
posts, and that wag within the pickets at Vancouver.. Again, arti- 
cle third having specifically provided for the Hudson’s Bay Company 
by name, excludes the words “ British subjects ” from the meaning 
to which allusion is made. 

As afur trading association, after the treaty of 1846, the free nav- 
igation of our inland waters, the right of way over portages, and the 
use of landings, constituted the remainder of the “‘possessory rights ” 
of the company. , 

Recurring to our previous plea of denial that the Hudson’s Bay 
Company claimed any land at Vancouver, in verity it,did not, even 
that enclosed in the pickets, when the treaty of 1846 was concluded. 

Within two or three years before, a cousiderable body of Ameri- 
cans had wended their toilsome way into the valley of the Willa- 
mette. 

The sharp intellects in: the Hudson’s Bay Company views the 
emigrants as the harbinger of quickly coming thousands. Appre- 
ciating the non-right of the company to hold any more land than 
would suffice for trading posts, solicitous of preventing Americans 
from settling upon and acquiring a foot-hold north of the Columbia 
river, they conceived the only course practicable to absorb in them- 
selves the lands at, and in the vicinage of Vancouver to be, the 
taking possession of 640 acre tracts as individual claims, and resort 
was had to that measure. 

The recorded notices of James Douglas and others maintain this 
assertion. That individual, for his own use and benefit, became 
the claimant of the very LANDS to which the Mission now alleges 
its right. 

Torn to tho last cross-examination of Barclay—the first nine 
questions and answers. They disclose!Douglas to have been in 1846, 
at the time of the treaty and afterwards, the claimant of a mile 
square, which included the land on which stood the headquarters and 
trading post of the Hudson’s Bay Association. Barclay testifies that 
the company did not THEN claim any land. It was in possession as 
a tenant under Douglas—a tenant at sufferance. 

From this we deduce this conclusion. As the company was not - 
a claimant to landiin its own right, or under the license permitting 
the occupation of land for a trading post, the treaty gave to it as a 
company no “ possessory right” to a foot of the soil. Not being 
entitled to such a right of itself, and only as an occupant under an 
individual claiming through a different channel, it could not sudse- 
quent to the treaty acquire a “ possessory right” by setting up a 
new or reviving an old and abandoned claim. 

Should it be objected that we obtained no right under the grant 
of “1848,” because Douglas was then claimant, we say, first, it is 
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not shown that that personage was a “ British subject,” and nothing 
is to be presumed in his favor, or rather, the presumption would be 
that he was not a subject of the ¢rown, and his alleged “ possessory 
right’’ would not be covered by the third article of the treaty. 

Grant that he was a British subject in occupation of the land, 
and his “‘ possessory right” guaranteed, the evidence does not point 
that he continued such “occupancy,” or sold the same to the com- 
pany or any person. He does not claim as a British subject, or in 
any character. He has not since the treaty, or since 1846, asserted 
a possessory right. It has been abandoned by him, and the com- 
pany of which he was Chief Factor, has since set up a new, or revived 
an old claim. It is evident, however, the scheme of Douglas to 
hold the lands was a fraud, and of that he is not, neither are those 
claiming under him, entitled to avail themselves. At the time of 
the recording of his notice and the concluding of the treaty, he was 
a stockholder in, and the principal director of, the company’s affairs. 
He came into Oregon under the restrictions of the license, and while 
he so remained he could not take land, for that would have been a 
clear evasion of the spirit and intent of the permission under which 
he came aud resided. l 

As a member of the company he eould not occupy land as a 
British subject. We hold this to be the rule whenever the company 
or a British subject ceased to occupy the lands, the “ possessory 
rights” to which was to be “ respected,” —it was an abandonment of 
all interest or claim to the land. The evidence shows abandonment 
by Douglas before August, 1848. If so, allowing full force to all 
the views of ouradversaries, no possessory right secured by the 
treaty of 1846 attached to the land when it was granted to the Mis- 
sion in 1848. 

Yielding for a moment all which is claimed for the Hudson’s 
Bay Company, and to more fully illustrate our position, acknowl- 
edging it had the “ possessory right” to the lands, what effect in law 
had such occupancy and pretensions upon the claim of the Mission 
under the act of Congress, at the date of the act, and subse- 
quently? As we have seen, by the treaty of 1846, the United 
States became possessed of the undisputed right of eminent domain 
over the country. The title to the soil vested unconditionally in the 
Government. 

These lands were occupied by a foreign association of fur traders. 
As apart of the compact between the Government, it was stipulated 
that such company might temporarily be continued. The fee re- 
mained in the United States, and could only be disposed of under 
the laws of Congress. That had not been done by the treaty. The 
land was under a temporary incumbrance, which would cease by its 
relinquishment by the company or by the expiration of its own 

‘ limitation. 

That limitation was fixed by the duration of the license from the 

Crown, and was on the 29th of May, 1859. There was no reserva- 
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tion of ‘the right of transference ot the fee from the United States 
during. the vitality of the possessory right of the company. Con- 
gress, on the 14th of August 1848, by its first act of legislation for 
Oregon; conveyed to the “religious society” to whieh the Mission- 
ary station of Saint James belonged, the fee, the title to the land. 
Henceforward it became the owner zn fee of the land, subject, how- 
ever, to temporary occupation previously secured to the company. 
By the grant to the Mission the rights of the occupant were not 
disturbed ; they were neither increased nor diminished; the stipula- 
tion in the treaty of 1846 was not violated in letter or its spirit. ` 

The Mission then stood in the place of the United States, subject 
to the previous lien, and under the necessity of awaiting its discon- 
tinuance. A legal principle so plain, so clear, and entering into 
the practical every day affairs of life, requires neither illustration 
nor extended argument. A single statement shall suffice. A is 
the owner in fee of a parcel of land. He leases to B for a term of 
years. Between the delivery:of the lease and its limitation, A 
conveys to C by good and suficient deed the “titte” to the land. 
Is there any one that would maintain. the conveyance invalid because 
B then occupied under the prior right? And this fairly presents 
this case, regarding it from the stand point of our opponents® But 
they may reason that the Hudson’s Bay Company, having been in 
possession at the date of our grant, the Mission did not, and could 
not occupy. It did actually occupy the land on the 14th of August, 
1848, and was there with the knowledge and consent of the com- 
pany, and so remained until the 29th of May, 1859, when the com- 
pany’s * possessory rights’ determined. It was an actual bona fide 
“ occupancy,” within the intendment of the grant; and when the 
cloud which had hung over the land was dispelled by the expiration 
of the “possessory right” of the company, the Mission beeame 
entitled without further hindrance or molestation. 

The principle which has guided the Government in the adminis- 
tration of its land laws is applicable to the Mission grants, viz: an 
occupancy of a part is deemed the occupancy of the whole body. 
Such actual occupation by the Missionary Station of Saint James, 
on the 14th of August 1848; has been discussed in a previous divis- 
ion -of our argument. — l 

One other contestant remains—“the widow and heirs of Amos 
M. Short.” The notification and proofs, primary and final, we have 
not specially examined. This contestation on the part of the Shorts 
arises under the fourth section of the act of Congress, approved Sep- 
tember 27, 1850, entitled an act creating the office of Surveyor 
General of the Public Lands in Oregon, and to provide for the sùr- 
vey, and make donations to settlers of the said public lands. The 
« Shorts” claim that Amos M. Short was entitled to 640 acres of 
land. It will be for the Surveyor General to decide whether Short 
hag brought himself within the reach of the benefits of the,“ dona- 
tion law,” and to what extent. It does not appear definitely what 
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amount of the Mission lands are coveted by the Shorts. The facts 
revealed by the depositions 'and proofs are few and simple, and in- 
dicate that Short probably came to Oregon in 1845. Forbes’ 
Barclay, of course, names a ‘previous year, 1844, but it matters not 
which year he arrived. | 

A paper has been presented by Short’s attorney, bearing date 

“ August 18, 1846,” with the object of conducing to the inferences 
that Short then laid claim to thd land now sought to be obtained 
under the donation act, and that his “residence and cultivation” 
should be deemed to have commenced at that time. 
_ Let us probe this fallacy. First, if we trace the lines designated 
in the notice, they will be found not to close. Disregard what may 
have been a clerical error, and the quantity of land greatly exceeded 
640 acres. | 

His lines have been since materially changed, and upon all sides, 

The notice of 1846 expressly avows it was not the intention of 
Short personally to occupy the claim. 

It was eithersin the autumn of.that year, or in 1847, that Short 
moved on to the land. Hrmatinger was a prior claimant. He was 
a British subject. McKinlay, as his agent, viewing with disappro- 
bation the advent of Short, instituted legal proceedings under the 
laws of the “ Provisional Government of Oregon” to evict the tres- 
passer from the lands of his principal. 

The action was heard, and judgment for possession entered 
against Short. Process was issued by the court; Short was dis- 
possessed ; his cabin leveled ; his improvements destroyed ; himself 
sent down the Columbia river; and the premises were re-delivered 
to McKinlay for Ermatinger. ; 

After a few months Short returned. Barclay says he was again 
thrust from the claim ; no other witness has endorsed this statement ; 
—but it matters not if it be true or the vision of a very fertile imagi- 
nation. Here arises a question of some bearing. When did Short 
go upon the claim, with his family, and thenceforward continue 
permanently to reside upon and cultivate the soil? 

John T. Lovelace formed the acquaintance of Short in Decem- 
ber, 1849, and consequently has no personal knowledge of his 
locality at an earlier period. 

Daniel Harvey was not so fortunate as to have enjoyed an acquaint- 
ance with Short. L. Brooke arrived, in Oregon in May, 1849, 
when he found the family of Short upon the land, but did not meet 
with Amos M. Short until the succeeding spring of 1850. Arch- 
bishop Blanchet does not mention him, neither does Ingalls.” . 

We allege that after Short had been dispossessed under the 
judgment obtained by McKinlay, he did not return with his family 
and commence his residence until the autumn of 1848—after the 
grant to the Mission. 

By F. H. Ramsay, we ascertain he made the acquaintance of 
Short? at Linton, Oregon, in the fall of 1845; first knew of the 
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s Short’s” land. claim in December, 1847, when he assisted Short 
in building a cabin. Shorts family at that time was at Linton. 
Short then contracted for the improvement of five acres of land, 
and in the fall of 1848 two acres of it had been cleared. Observe, 
he only says the land had been cleared in the fall of 1848. ‘At 
that time. Short’s family were first on the land to the knowledge 
of the witness. "Tistrue'he supposes the family had been residents * 
before, but conjectures have not yet attained to the dignity and 
force of admissible evidence. Residence and cultivation, within the 
meaning of the “donation law,’ are not proven by Mr. Ramsay. 
W. H. Dillon first knew Short early in 1848, at Linton, where his 
family resided. He remarks that about the 10th of March, 1848, 
Short removed from Linton, but where he went the witness cannot 
know. He may have believed he took his departure for the land in 
question, but he never saw:Short and family upon the claim until 
the year 1850. Forbes Barclay testifies that Short became a tres- 
passer upon the lands after the treaty of 1846. That treaty was 
not ratified until the summer, and considering the waht of means 
of communication with Oregon at that time, it is not reasonable to 
suppose intelligence of the termination of the compact of joint . 
occupation reached the country until the winter of 1846-7, or the 
spring of the latter year. Barclay is of the opinion that Short finally 
formed a permanent foothold on the land in 1847, but this cannot be 
- true. The depositions of Ramsay and Dillon overthrow his recol- 
lection. He, Barclay, is mistaken as tothe year. But it is evident 
from his testimony that Short must have obtained final lodgment 
upon the land in the autumn of same year, and connecting. this with 
the evidence of Dillon and Ramsay, we insist that the fair construc- 
tion of Barclay’s statements do not locate Short and family on this 
land until after the grant to the Mission. Judge Petrain knew of 
Short in 1846 or 7, bat not personally of bis residence until the fall 
of 1849 or the spring of 1850. McKinlay would not seem to have 
paid any attention to the movements of Short after he had caused 
him to be removed under the Ermatinger judgment. > 

We take this ground—that up to the day when Short and family, 
in 1848, moved onto the land. he had acquired thereto no rights, 
possessory or otherwise; that he must date his four years’ residence 
and cultivation from that period; and that his claim of 1846, and real 
or pretended residence and occupation down to his ejection by the 
writ of execution in favor of Ermatinger he is precluded from 
Jeaning upon. In other words, the judgment procured through 
the instrumentality of McKinlay in the courts of the Provisional 
Government was good, sufficient and.legal. It is true we cannot 
produce an authenticated copy of the record in that. case, as will 
appear by the certificate of Colonel Kelly, the present clerk of the 
district court, who should have the record in charge; but the facts 
are developed in the deposition of McKinlay. At the réndition of 
judgment for Ermatinger against Short, the laws of the United 
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States had ‘not been extended over the country; and yp to the’ 
making of provision, August 14th, 1848, by Congress for a territo- 
rial government for Oregon, ‘ans anomalous condition of affairs 
existed. The people had framed a government and code of laws 
adapted to their necessities. : Courts had been created by the fiat of 
the people to enforce the laws passed. The Legislature had made 
, laws regulating the possession and: possessory right to lands. The 
judgment procured by McKinlay for Ermatinger against Short, had 
decided that Short had no possessory right to the land; that his 
occupation was illegal; that the right of possession was in the 
plaintif and directing the enforcement of the judgement, which 
was performed. Mitle to lands were unknown, and was not in 
question in that case. The fourteenth section of the act, “to 
establish the territorial government of Oregon,” expressly recog- 
nized the validity of the Provisional Government and its deeds. 
The courts, their judgments. and the proceedings of their officers, 
were thus stamped with the recognition of validity by the United 
States, with the reservation that they should be inoperative and 
void whenever they had affected or ineumbéered the ttle to lands. 
Ermatinger’s judgment did not affect the title, only the possessory 
right. 

This judgment and the eviction of Short, were therefore legal 
and conclusive. The judgment has not been reversed or dis- 
turbed. Hence we reason that Short’s notice in 1846, and his occu- 
pation prior to the fall of. 1848, are of no avail to his representatives 
in this controversy. We repeat, rigid. scrutiny of the ease will not 
show a particle of admissible, competent and satisfuctory testimony 
of the settlement of Short and family upon the land, after his evic- 
tion by order of the court. until the fall of 1848, when Ramsay 
professes to have seen him. No other witness has.addressed him- 
self to a time antecedent to the autumn of 1849, or spring of 1850. 
His claim is by virtue of “residence and cultivation.” Residence: 
without cultivation would be insufficient—cultivation withont resi- 
dence would be inadequate. Both must have a ecotemporaneous 
beginning to bring him within the folds of the “ Donation Act.” 

These-twvo indispensible elements of his case must have proceeded 
“ continuously ” for the term of four years, unless he sooner deceased. 
If our rendering of the law and evidence be correct, his subsequent 
settlement upon the land. previously granted to the- Mission, was 
wrongful, and he cannot under the donation law hold adversely to 
oe “title which was confirmed and secured to the Station of St. 

ames.” 

In deliberating upon this claim, in other respects it will be found 
fatally defective to “the representatives ” of Short. 

The quantity claimed in 1846 and down to June, 1848, when it is 
asserted one Snowden surveyed the land, was much more than 640 
acres, and the lines were essentially changed by the Snowden sur- 
vey. - It is not very clear whether Snowden ran the lines and estab- 
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lished the corners, or concocted. his plat and. field notes from data - 
furnished by Short. . i l Reese. a 
_ This pretended survey——the plat and field notes—-was not recorded 
until the 4th of July, 1850. Whether before then it had beén 
adopted by Short, may well be doubted. In fact, it was,of no advan- 
tage to him then or since, under the laws of the Provisional Gov- 
ernment then in force as to the recording of land claims ‘and surveys, _ - 
until it had been recorded or filed for that purpose.. Such being | - 
the law, are we not warranted in our-position .that the Snowden 
survey was not recognized by Short until 1850. As to the corres- 
pondence of. the Snowden survey with the lines and corners in the 
“ notifications ” in Register and' Receivers office, we are not eon- 
versant. . : 
It seems, however, that Short was dissatisfied with and repudiated . 
the Snowden survey, if reliance can be-reposed in the statements of 
Lovelace. We invoke attention to his deposition in this case, and 
that given in the case of conflict of boundary between W. S, Hatten 
and Joseph Petrain, pending before the Register and Receiver of 
Washington Territory. In the latter he distinctly discloses that 
Short had a survey of the claim in March or April, 1850, and the 
distance made from the southwest to the southeast corners was one 
and a fourth miles. Lloyd Brooke says the southwest and south- 
east corners were one.and a halfemiles apart. ey. a, VS 
Snowden makes his plat indicate more than one mile—that is, 
he makes 98: 58 chains. Snowden makes the west line but 55:75 - 
chains, while Lovelace says the northwest corner was three-fourths 
of a mile from the river; and Short informed Petrain in 1850 that. 
he claimed one mile.running from the river north. Snowden makes 
the east line 104:25 chains, while Short told Petrain it was one 
and a quarter miles. Up to the survey in 1850, Short had no defi- 
nite lines and corners, or else his claim embraced a vastly larger 
body of land than he could acquire title to under the Donation Law. 
Hither view being the correct one, his place of residence upon the 
land is material. Every witness has located him.at the western 
verge of the claim, quite a mile and one-fourth from his alleged 
southeast corner. His home was there after he went upon the 
land in 1848, and his improvements and cultivation were adjacent 
his dwelling. 
Reasoning from the hypothesis that his claim is older than that 
of the Mission, we argue, ‘that as his lines were uncertain, and in 
fact not definitely established until March or April, 1850, and 
because of the great excess of land over 640 acres claimed, that 
part included in the, Mission tract should be disallowed him and 
awarded to the Mission of Saint James. Again, Short never 
resided upon, or cultivated the eastern part. He expended no 
labor there, except it may have been to vut down a small quantity: 
of brush. Perhaps the maps and plats in the Surveyor’s office may 
show the locality of ‘Parkers Honse,” on the western part of . 
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33 
ease which has occurred as pertinent to its correct solution. Re- 
gpectfully we commend the legal rights of the Missionary Station of 
St. James to the unprejudiced investigation of the Surveyor General, 
trusting that in the exercise of a fearless judgment he will not 
“render unto ” the military “ Cæsars” that which was granted to a 
religious society at an early period in the history of Oregon, in fur- 
therance of an enlightened policy which recognized religion and 
morality as the chief auxiliaries to the introduction and maintenance 
of civilization and good government throughout the land. 

W. H. FARRAR, 
Attorney for Mission, f'e., fe, 
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